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H
JUDGMENT DELIVERED THIS/Z/'_DAY OF Decemizer 2023

ALHADI J.A.: On the 13th day of October 2020, a Notice of Appeal was filed by the
Appellant on 7 Grounds. The background to this appeal is thus:

BACKGROUND

1.

A Commission of Inquiry was established by Constitutional Instrument No. 67 of 2018
pursuant to the appointment of the Chairman and Sole Commissioner by the President
of Sierra Leone to investigate allegations of corruption against the immediate past
Government from November 2007- April 2018.

The President instituted the Commissions of Inquiry to carry out thorough, independent,

2.
fair and impartial investigations into the allegations of corruption and abuse of public
office and to make relevant findings and. proffer appropriate recommendations to
the Government of Sierra Leone for its considerations.
3. The Chairman's Terms of Reference'éf'fh.e_ Commission as provided for in Section 4 (q)
to (e] of the said Constitutional Instrument were thus:
A. To examine the assets and other related matters in respect of
i. Persons who were President, Vice Presidents, Ministers, Ministers of State,
Deputy Ministers; and
. Heads and Chairmen of Boards of Parastatals, Departments and Agencies
within the period from November 2007 to April 2018
B. Toinquire into and investigate whether assets were acquired lawfully or unlawfully.
C. Toinquire into:
i Persons who were President, Vice Presidents, Ministers, Ministers of-State and
Deputy Ministers
i Heads of Parastatals, Departments and Agencies
D. To ascertain as to whether the Persons referred to in paragraphs (a)-(c):

i Maintained a standard of life above that which was commensurate to their
official emoluments.
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ii. Owned or were in control of pecuniary resources or property disproportionate
to their official emoluments or there are evidence of corruption, dishonesty, or

abuse of office for private benefit by them

. Collaborated with any person in respect of such corruption, dishonesty, or -

abuse of office

iv. Acted willfully or complacently in such a manner so as to cause financial loss
or damage to the Government, Local Authority or Parastatal, including a
Public Corporation

V. Acquired directly or indirectly financial or material gains fraudulently,
improperly or willfully to the detriment of the Government, Local Authority or a
Parastatal, including a Public Corporation, Statutory Commission, Body or any
University in Sierra Leone ’

. To inquire info and investigate any persons or matter as may from time to time be

referred to the Commission by His Excellency, the President.

. The Sole Commissioner, the Hon. Justice Biobele Georgewill, after the asset

investigation of individuals then referred to as persons of interest; as stated in Section
4 {a) — (c) of the said Constitutional Instrument No 64 of 2018 including the Appeliant,
reduced his findings into a report and submitted same to His Excellency the President
as required by Section 149 (2] of the 1991 Constitution on 250 March 2020. The
President in fulfilment of the obligations imposed by Section 149 (3) of the 1991
Constitution published the COI Cl No. 64 Report together with a Government White
Paper dated September 2020. -

In the Report of the Hon. Justice Biobelle Georgewill, reached adverse findings against
the Appellant herein, Dr. Ernest Bai Koroma, when he dealt with matters following:

i Whether the former President Dr. Ernest Bai Koroma, abused his office by
making payment of terminal benefits to staff of the Petroleumn Directorate. The
particulars of the adverse findings are that:

“The following persons shall jointly and severaily refund and pay into the
Consolidated Revenue Fund of the Government of Sierra Leone the sum of Le
70,294,264,....that had remained unaccounted for as monies not fransferred to
the Single Treasury Account in 2017 and monies paid out illegally as terminal
benefits to staff whilst still in the service of the Petroleum Directorate: i. H.E. Dr.
Ernest Bai Koroma........;" (Chapter 9.6 paragraph 1)
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ii. Whether Dr. Ernest Bai Koroma, former President of the Republic of Sierra Leone,
by granting approval Re: US$ 3 Million United States Dollars Ministry of Finance
Loan for the procurement of Election materials. The particulars of the adverse
findings are that:

“The following persons shall jointly and severally refund and pay into the
Consolidated Revenue Fund of the Government of Sierra Leone the sum of US$

-3,000,000 ({Three Million US Dollars) that had remained not refunded as monies
given out illegally as loan by the Petroleum Directorate through the Ministry of
Finance to SMRT Co. Ltd for supply of Biometrics Machines: i. H.E. Dr. Ernest Bai
Koroma....." (Chapter 9.6 paragraph 4)

iii. Whether Dr. Ernest Bai Koroma, former President of the Republic of Sierra Leone,
by granting approval for the securing of a loan of US$14 Milion as
Recapitalisation for the Sierra Leone Rokel Commercial Bank. The particulars of
the adverse findings are that:

“The following persons shall jointly and severally refund and pay into the
Consolidated Revenue Fund of the Government of Sierra Leone the sum of US$
12,263,821.00 that had remained not refunded as monies given out illegally as
loan by the Peiroleum Directorate through the National Commission for
Privatisation to Rokel Commercial Bank: i. H.E. Dr. Ernest Bai Koroma."” (Chapter
9.6 paragraph §).

6. All amount due and recommended to be refunded shall be refunded and paid into
the Consolidated Revenue Fund of the Government of Sierra Leone within 30 days

from the date of the ratification of the recommendation by the Government of Sierra
Leone.

7. The Appellant being dissatisfied with the adverse findings against him contained in the
said Report which by virtue of Section 149 (4} of the Constitution of Sierra Leone (Act
No. 6) 1991 is deemed to be a judgment of the High Court for purposes of the
Constitution, filed this appeal to the Court of Appeal.

GROUND 1

(i) The Hon. Justice Biobele Georgewill erred in law when he failed to consider
and apply the Head of State Immunity clause as provided under Section 48(4)
-of the Constitution of Sierra Leone. Section 48(4) of the Constitution provides
“while any person holds or performs the function of the office of President, no
civil or criminal proceeding shall be irstituted or continued against him in
respect of anything done or omitted to be done by him either in his official or
private capacity”.
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a)

b)

d)

PARTICULARS

The Hon. Justice Biobele Georgewill inquired into and reached an adverse finding
against the Appellant, a former President of the Republic of Siera Leone, and
erroneously construed his mandate to include an inquiry into the Appellant functions,
as a person who held and performed the duties of the Office of President of the
Republic of Sierra Leone, for the relevant period (2007-2018) contrary to Section 48(4)
of the Constitution.

The Hon Justice Biobele Georgewill erred in law and acted outside the remit of his
mandate, as Parliament did not amend, add to or repeal Section 48(4) of the
Constitution, when it passed the Constitutional Instrument No. 64 of 2018, that
established the said Commission of Inquiry.

Section 108(7) of the constitutional provides that “"No Act of Parliament shall be
deemed to amend, add to or in any way alter any of the provisions of this Constitution
unless it does so in express terms”. No express amendment was made to section 48 (4)
of the Constitution when the Constitutional Instrument No. 64 was enacted.

Unless the Head of State Immunity (Appellant) is directly waived

by Parliament, Hon. Justice Biobele Georgewill does not have
jurisdiction to inquire or adjudge over the official functions of a

Former Head of State. QO'Reilly vs Mackman [1982] 3 ALL ER 680.

e)

f)

A person who has held, but no longer holds, the office of President shall not be
charged with a criminal offence or be amenable to the criminal jurisdiction of any
court/tribunal, in respect of any act done or omitted to be done by him in his personal
capacity while he held olfice of President, unless Parliament clearly and unequivocally
has, by resolution, determined that such proceedings would not be contrary to the
interests of the State. Chiluba v Attorney General (Appeal Number 125 of 2002) [2003]
IMSC3 (18™ February 2003);

Section 171(15) of the Constitution states “This Constitution shall be the supreme law
of Sierra Leone and any other law found to be inconsistent with any provision of this
constitution shall, to the extent of the inconsistency, be void and of no effect”

GROUND 2

Hon. Justice Biobelle Georgewill ered and reached an adverse finding against the Appellant
herein, Dr.Ernest Bai Koroma, former President of the Republic of Sierra Leone, when he
adjudged the “the deliberate judgment of the President of the Republic of Sierra Leone” in
the exercise of executive authority, contrary to section 53 sub- section (3) and (4) of the
Constitution of Sierra Leone.

PARTICULARS?

a) Section 53(3) of the Constitution provide that “whereby this Constitution or under any

other law the President is required to act in accordance with the advice of any person
or authority, the question whether he has in any case received or acted in
accordance with such advice shall not be inquired into’'in any court”.
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b)

d)

Hon Justice Biobelle Georgewill at Page 66 of the Commission's Report Stated that
"upon the coming into effect of the Fiscal Management and Control Act, 2017, all
monies with MDAs should be transferred to the Consolidated Revenue Fund and this
was to affect the terminal benefit account of the Petroleum Directorate. Thus, on the
directive of the former DG and approval of the former President, terminal benefits
were paid to all the staff rather than tfransferring the occrued money into the
Consolidated funds.”

The question whether the Appellant herein “received or acted in accordance with
advice of the petroleum DG, shall not be inquired into in any court as per section 53(3)
of the Constitution.

Notwithstanding the imposed limitations by the Constitution, Hon. Justice Biobelle
Georgewiill illegally inquired into the “deliberate judgment"” of the President of Sierra
Leone in the exercise of executive authority and adversely found., against the
Appellant herein, "among others, acts of impropriety, misappropriation,. corruption,
gross abuse of office and maladministration.”

The evidence on record, did not show any wrongdoing. The payment of terminal
benefits are monies already accrued and owed to staff. No beneficial interest was
attached to the former President. Rather, it reduced the debt liability of Government
to the staff of the Peiroleum Directorate.

GROUND 3

That the Hon. Justice Biobelle Georgewill usurped the functions of the Supreme Court when
he offered to interpret Section 62 of the Constitution of Sierra Leone. A function that is the
domain of the Supreme Court of Sierra Leone, to the exclusion of all other courts.

PARTICULARS:

a)

b)

c)

The Hon Justice Biobelle Georgewill made adverse findings against the Appellant
herein, when he erroneously interpreted section 62 of the Constitution of Siera Leone,
to wit:

At page 20 of the Commission's Report, volume one, interpreted the Constitution
when he rhetorically posed the question “in Sierra Leone, who is truly the Government
official ultimately in charge of the funds and resources of a Ministry or Department and
is the real "vote controller” in the Ministry or Department of Government under the
Constitution of the Repubilic of Sierra Leone 1991, Act No. 6 of 199] as between a
Minister and a Permianent Secretary? :

The Hon. Justice Biobele Georgewill answered the question posed and directly
interpreted section 42 of the Constitution thus: "there is no doubt in my mind
howsoever, that the power of supervision of a Ministry or Department by a Permanent
Secretary is clearly and unambiguously subject to the powers of general direction and
control of a Minister over the Ministry or Department of Government.”
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d) The attempt to interpret section 62 (Administration of Ministries)
of the Constitution of Sierra Leone, the Hon. Justice Biobelle
Georgewill, without due regard, violated section 124{1} of the
Constitution, which reserves its interpretation function to
exclusively to the Supreme Court.

e) Consequent upon the error and quest to interpret section 62 of the Constitution, Hon
Justice Biobele Georgewill adversely found against the Appellant, to wit:

“the following persons shall jointly and severally refund and pay
into the Consolidated Revenue Fund of the Government of Sierra
Leone the sum of Le 70,294,264,523.00 that had remained
unaccounted for as monies not transferred to the single freasury
account in 2017 and Monies paid out illegally as terminal benefits
to staff whilst still in the service of the Petroleum Directorate:

i. H.E. Dr. Ernest Bai Koroma.....'(Chapter 9.6 Paragraph 1);

The following persons shall jointly and severally refund and pay
Into the Consolidated Revenue Fund of the Government of Sierra
Leone the sum of USD 3,000,000.00 that had remained not
refunded as monies given out illegally as loan by the Petroleum
Directorate through the Ministry of Finance to SMRT Co. Lid for
supply of a Biometric Machines i. H. E. Dr. Ernest Bai Koroma...
(Chapter 9.6 paragraph 4);

The following persons shall jointly and severally refund and pay
into the Consolidated Revenue Fund of the Government of Sierra
Leone the sum of USD 12, 263, 821.00 that had remained not
refunded as monies given oul illegully us lourn by The Pelioleurn
Directorate through the National Commission for Privatization to
Rokel Commercial Bank: i. H.E. Dr. Ernest Bai Koroma (Chapter 2.6
Paragraph 5)

f) Ex arguendo, the Hon. Biobele Georgewill's interpretation of section 62 of the
Constitution, whether valid or not, cannot stand, because the Honourable Judge,
illegally usurped the functions of the Supreme Court of Sierra Leone and exercised a
power he did not have. Therefore, the adverse findings against the Appellant,
consequent upon the fatal interpretation of the Constitution, are void and of no
effect.

GROUND 4

The Hon. Biobele Georgewill ered in law and acted in violation of Section 150 of the
Constitution of Sierra Leone Act No. 6 of 1991, when he proceeded to conduct the
Commission of Inquiry without the “rules reguiating the practice and procedure” of all
Commissions of Inquiry as prescribed by the Rules of Court Committee (ROCC]) through a
constitutional instrument. -

PARTICULARS
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b)

d)

f)

g

Section 150 of the Constitution provides “subject to the provisions of this Chapter, the
Rules of Court Committee shall, by Constitutional Instrument, make rules regulating the
practice and procedure of all Commissions of Inquiry.

The Hon. Justice Biobelle Georgewill found and ruled at Paragraph 1.5 page 19 of
volume one of the Commission’s Report that, “Regrettably, and in a practice that
leaves much to be desired, Joseph Fitzgerald Kamaraq, Esq., learned Senior Counsel to
H.E. Dr. Ernest Bai Koroma, former President of Sierra Leone, a Person of Interest before
this Commission of Inquiry had once again canvassed extensively the issues of
Jurisdiction and legality of the Commissions of Inquiry in his written final submissions.
This Commission reiterates, adopts, and incorporates its valid and subsisting ruling
delivered on this issue on 14/2/2019, and once again holds firmly that this Commission
of Inquiry is constitutional, legal, and valid in law".

The Hon Justice Biobelle Georgewill erred in law and acted outside the remit of his
mandate, when he illegally and without due constitutional process reached the
conclusion that the "Commission of inquiry is constitutional, legal and valid in Law".

The power to make 'rules regulating the practice and procedure of all Commissions
of Inquiry is vested in the Rules of Court Committee as required under Section 150 of
the Constitution, when it passed the Constitutional Instrument No. 64 of 2018 that
established the said Commission of Inquiry. Parliament did not amend, add to or
repeal the aforesaid section to give any residual or consequential powers to the Hon.
Justice Biobelle Georgewill.

Constitutional Instrument No. 64 of 2018, which established the said Commission of
Inquiry, can in no way be said to amend, add to or repeal Section 150 of the
Constitution in express terms. Section 108 (7) of the Constitution provides that “No Act
of Parliament shall be deemed to amend, add to or in any way alter any provision of
this constitution unless it does so in express terms."”

Section 171(15) of the Constitution states "this Constitution shall be the Supreme law
of Sierra Leone and any other law found to be inconsistent with any provision of this
Constitution shall, to the exient of the inconsistency, be void and of no effect.

Hon. Justice Biobelle Georgewill's failure to comply with the Constitution rendered his
legal findings on jurisdiction of the Commissions of Inquiry, inconsistent with section 150
of the Constitution aforesaid, and to that extent, void and of no effect.

Ground 5

The Hon Justice Biobeile Gerorgewill erred and without authority,
indicted the Appellant for the offence of Abuse of Office and
Abuse of Public Trust, a power that was not conferred by the
Constitutional Instrument é4, that established the Commission. The
Commission was rather empowered to inquire/investigate/examine
and make recommendations but never to “INDICT".

COl Judgment in Dr. E.B. Koroma v Att-Gen and Min. of Justice Civ. App. No. 9/2020. Pane! of Hon.

Mrs Justice F. Bintu Alhadi J.A. (Presiding), Hon. Mr. Justice Komba Kamanda J.A. and Hon. Mrs.

" Justice Tonia Barnett J.A.



The Hon.Justice Biobelle Georgewill, with respect, acted beyond the powers conferred by
Parliament under the Constitutional Instrurnent No. 64.

PARTICULARS

a. The Hon. Justice Biobelle Georgewill erred in law when he proceeded to indict the
Appellant for the offence of “Abuse of Office,” an offence provided for under
Section 42 of the Anti- Corruption Act 2008 and the offence of “Abuse of Public
Trust”. The Commission of Inquiry is an investigating mechanism with limited
adjudicatory powers, but never a trial Court for criminal offences established under
the common law or statutory law.

b. Hon. Justice Biobelle Georgewill made adverse findings, against the Appellant
herein, at Page 9 of the Commission’s
Report, volume one under the rubric “Persons Indicted”, when
he stated, “On Abuse of Office:

The following indicted pubilic officials and their collaborators who were all involved in
gross abuse of their offices in the reckless manner in which they dealt with the finances
of the Ministry or Department, or agency of Government put under their care and
failure to provide the required leadership, direction control and supervision, namely 1.
Dr. Ernest Bai Koroma....... "

Further at paragraph 6 of the Conclusion: Persons Indicted: The Hon. Justice Biobelle
Georgewill found that "At the conclusion of the investigations, and upon
consideration of evidence and the findings made thereon, the following 84 persons
made up of former and serving public officials and thcir collaborators were indicted
and recormmendations made against them, namely: One indicted former President
of the Republic of Sierra Leone, Dr. Lrnest Bai Koroma, de facto Minister of Petroleum
Affairs.

c. The purposes for which the Commission was appointed are to, inter alia, investigate
whether assets were acquired lawfully or unlawfully in respect of persons who were (i)
Presidents (i) Vice Presidents (iii) Ministers and Deputy Ministers (iv) Heads Of
Departments and Agencies within the period covering the reign of the former
President Ernest Bai Koroma (Appellant Herein) and not to conduct a criminal trial and
impose sentence on the Appellant, in the guise of adverse findings.

Ground 6

The Adverse Findings against the Appellant cannot be supported by the evidence presented
and challenged. The Hon. Justice Biobelle Georgewill erred in law when he wrongly
construed and analyzed the standard of proof, and prima facie case in reaching his
conclusions as contained in the Commission's Report. :

PARTICULARS

a) Thve Hon Jusiicé Biobelle Georgewill erred and misapplied the law when he
opined that “it is the law that Couris, as well as commissions of Inquiry come to
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their findings and decision by putting the evidence called by either side on an
imaginary scale of justice to weigh them to see on which side the evidence
preponderates. However, where a defendant or a Person of Interest fails or
refuses or declines to call any evidence in rebuttal of Prima facie evidence led
against him by the State, despite being given the opportunity to do so, he
would have only himself to blame for the risk he is taking. The Court or the
commission would be left with no option than to consider the only case as
presented by the State on the merit, since there is nothing by way of evidence
of proof in such- uncontested and unchallenged or uncontroverted by the
other party, it is good evidence to be acted upon by the Court or Commission
to make relevant findings and reach appropriate decisions.”

b) On the issue of Prima facie evidence, the very same Hon. Justice Biobelle
Georgewill contradicted his position held above in the Nigerian case of
Ubanatu V COP {2001) 22 ACLR 312 @ p 335. See also Ajidagba V. IGP (1995) 8
NWLR (Pt. 414) 408" PER BIOBELE ABRAHAM GEORGEWILL J.C.A. When he
opined that "this is why where even if prima facie case has been made out
against a defendant, he may yet at the end of the trial still be discharged and
acquitted if the Prosecution failed to prove its case against him beyond
reasonable doubt as required by law, notwithstanding the fact that at the
close of its case, it made out a prima facie case against him. In other words,
prima facie case is not synonymous with proof beyond reasonable doubt. Hon.
Justice Biobelle Georgewill while sitting as a Justice of Appeal in Nigeria,
reached different conclusions on the issue of prima facie evidence, when he
sat as Sole Commissioner, in the Commission of Inquiry in Siera Leone. The
Nigerian position he held is correct in law but, that in Sierra Leone is blatantly in
error.

c) The Hon Justice Biobelle Georgewill also erred in law, when he failed to
consider cross-examination on behalf of the Appellant, as against the weight
of the evidence of the case presented by the State. Counsel for the Appellant
vigorously and successfully challenged, contradicted, and dismantled the
cracked edifice of a case against the Appellant. Regrettably, nowhere, is
mentioned made of any of the contradictions and inconsistencies exposed
through cross-examination of witnesses for the State. The Hon Justice Biobelle
Georgewill exclusively focused on State Witness and exhibits without regard to
challenges on cross-examination and closing addresses.

d) In our system of administration of criminal justice, a Defendant, who is
constitutionally presumed innocent until the contrary is proved, carries no duty
under the law to prove his innocence and therefore, ‘where the Prosecution
fails to make out any prima facie case against him, heis entitled to be
discharged without much ado by the Court. “This is also the position where at
the close of the Prosecution case, the evidence led by the Prosecution has
become so discredited as a result of cross examination or is so manifestly
unreliable that no reasonable fribunal can safely convict on it. Onagoruwa V
The State (1993) 7 NWLR (Pt 303) 49. See also The State V Bello (1989) CLRN 370.
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Ground 7

Violation of Section 149(2) & (4) of the Constitution of Sierra Leone as
the purported Published Commission Report is incomplete and
therefore, cannot be deemed in law as a “Judgement.”

PARTICULARS

a)

b)

d)

f)

That there are five (5) volumes of the report of the Hon. Justice Biobele
Georgewill, Commission of Inquiry Constitutional Instrument No. 64 of 2018, only
two (2) volumes were published by the Government of Sierra Leone.

At paragraph 1.2 structure: “The Reports of this Commission are in five volumes.
Volume one: is the Main Report, while Volume Two of the Report contains the
record of proceedings as recorded by the Chairman and Sole Commissioner.
Volume Three contains the verbatim record of the proceedings. Volume Four
contains the copies of written statements of witnesses made to the Commission
pursuant to the Practice Directions made by in these proceedings by the State
and the Person of Interest the Judges of the Commission of Inquiry. Volume Five
Contains copies of all the documents tendered as Exhibits”.

The process of a transparent investigation goes a long way to fulfiling the
purposes of a public inquiry. The report is the real product of any inquiry.
Publication of the full report of an inquiry is an important way to maximize
public confidence in the inquiry.

A whitc Papcr contains the government's policy statement which is issued for
the information of the Parliament and the Public. A White Paper is clearly not a
report of Commission of Inquiry but a document containing statement of
government policy on matters, flowing from report of Commission of Inquiry.

The right of appeal is granted against an adverse finding in the report of the
Commission of Inquiry. For that is the report deemed by the Constitution to be
the High Court Judgment. The missing Reports touch and concern the record
of proceedings as recorded by the Chairman and Sole Commissioner, the
verbatim record of proceeding, the copies of written statements of witnesses
made to the Commission pursuant to the Practice Directions made by in these
proceedings by the State and the Persons of Interest the Judges of the
Commiissions of Inquiry and contains copies of all the documents tendered as
Exhibits.”

Without these, no appeal will be adequately heard or adjudicated. The rights
of the Appellant to exercise his appeal has been violated and unduly
constrained.

RELIEFS SOUGHT FROM THE COURT OF APPEAL

a. That the incomplete Report be declared null and void and of no legal effect.
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b. That the adverse finding of Hon. Biobelle Georgewilt made and directed against the
Appellant herein, be set aside and/or quashed.

c. That this Honourable Court declares void the acceptance of the Government in the
White Paper dated September 2020 on matters affecting Dr. Ernest Bai Koroma, as a
Person of Interest.

d. That this Honourable Court enters Judgment in favour of the Appellant.

e. That the costs of these proceedings and that in the High Court be borne by the
Respondent.

SUMMARY OF SUBMISSIONS MADE BY THE RESPONDENT
Ground 1

On ground 1dealing with the immunity provision of section 48(4) of the 1991 Constitution of
Sierra Leone, Counsel submitted that this amounts to a question of interpretation of the said
Constitution. He said that it therefore cannot be formulated by way of an appeal and bought
before this Court for interpretation. He argued that Section 124 of the Constitution makes
provision for the forum to which issues of interpretation of the Constitution should be directed
and as such, urged the court to dismiss this ground of appeal.

Mr. Kowa argued that in the alternative, the following submission in answer to this ground of
appeal is made herewith:

1. That the Chairman/Sole Commissioner was not given the mandate to interpret the
1991Constitution of Sierra Leone. He was bound by the terms of Reference stated in
Section 4 of Constitutional Instrument No. 65 of 2018, which was to investigate persons
who were Presidents, Vice Presidents, Ministers, Ministers of States and Deputy Ministers
within the period November 2007 to April 2018.

2. Constitutional Instrument No. 65 is not in any way inconsistent with the constitution of
Siemra Leone as Section 4 (a)-(d) therein and the Instrument itself have not been found
by any adjudicating authority in Sierra Leone to be inconsistent with Section 48(4) of
the 1991 Constitution of Sierra Leone and is therefore part of the laws of Sierra Leone
pursuant to section 170(1) of the 1991 Constitution.

3. Byreason of 1 and 2 above, the Appellant herein was the President of Sierra Leone
from November 2007 to April 2018 and there is no law preventing the Chairman/Sole
Commissioner from investigating him pursuant to section 4 of Constitutional instrument
no 65 of 2018. .

4. Counsel for the Appellant in his synopsis argued, that for the Appellant to be
prosecuted, hisimmunity must be directly waived by parliament. He said that although
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this court is not a court to interpret the constitution, the invocation of section 147 of
the 1991 constitution to set up a commission of Inquiry to investigate the former
president, defeat the argument and lends credence to the process. The Tribunal
merely investigated the Appellant. There is no law (statute or common law) in Sierra
Leone granting absolute immunity to any person in Siera Leone including the
President from investigation and may be subsequent prosecution for gross misconduct
amounting to criminal offences including corruption offences even when he is in
office, let alone when he is out of office.

An immunity may be qudlified based on the fact of the issue in question when the
office holder is acting within the ambits of his/her official duties. Qualified immunity
applies when certain official including the president violate clearly established
constitutional provisions or other national laws.

Acquisition of unexplained wealth amounting to corruption clearly does not fall within
the ambit of the president'’s duties. One may tend to set a standard by asking whether
the conduct of the president was lawful or whether his act violated the law. Mr. Kowa
referred the court to the Second Schedule of 1991 Constitution which is the Presidential
Oath.

GROUND 2

On ground 2, Counsel for the Respondent submitted that the Commission was not a
court, and neither was the Commissioner sitting as a Court to adjudicate or inquire
whether the Appellant has in any case received or acted in accordance with an
advice of any person or authority as required by the 1991 Constitution or any other
law. The terms of reference of the Commission are clearly set out in Section 4 of
Constitutional Instrument No. 64. He argued that Section 2 of the Court Act No. 31 of
1965 interprets Court to mean, any court of law in Sierra Leone including a Court
Martial. Whilst a Commission of Inquiry under section 171(1) of the Constitution, is
specifically interpreted to include a Committee of Inquiry.

Counsel therefore submitted that the Appellant’s submission on ground 2 is misplaced,
since the Commission of Inquiry did not constitute an interpretation of being a Court
of law but an investigating tribunal.

Furthermore, commission of Inquiries do not adjudge, they report in writing the result
of the inquiry; Section 149(1)(b) of the Constitution of Sierra Leone. The report of a
Commission of Inquiry shall for the purpose of the constitution be deemed to be a
Judgment of the High Court of Justice; Section 149 (4) of the said Constitution of Sierra
Leone. '

Mr. Kowa argued that the Appellant has failed to substantiate his grounds of appeal
with the relevant particulars and facts backed up with Iegol arguments. He opined

COl Judgment in Dr. E.B. Koroma v Att-Gen and Min. of Justice Civ. App. No. 9/2020. Panel of Hon. 13
Mrs Justice F. Bintu Alhadi J.A. (Presiding), Hon. Mr. Justice Komba Kamanda J.A. and Hon. Mrs.
Justice Tonia Barnett J.A.



that; the arguments of the Appellant seem to be adrift as against his ground of
appeal. He urged the court to dismiss this ground of appeal.

GROUND 3

On ground 3, Counsel argued that the Commissioner did not usurp the functions of
the Supreme Court by interpreting Section 62 of the Constitution. The Commissioner
merely cited the provision of Section 62 in simple and plain terms in reference to
Ministerial responsibilities. Contrary to the argument of the Appellant, he was the
President and falls within the terms of Reference of Section 4 of Constitutional
Instrument No. 64 of 2018. Counsel prayed for this ground of appeal to be dismissed
as it is frivolous and lack merit.

GROUND 4

On ground 4, Mr. Kowa submitted that the Chairman/Sole Commissioner did not
violate section 150 of the 1991 Constitution. Pursuant to Section 147 (1) & (2) of the
1991 Constitution of Sierra Leone, the President appointed a Commission of Inquiry by
Constitutional Instrument No 65 on the 1st of August 2018. Section 2 thereof, vested
jurisdiction on the Chairman/Sole Commissioner and scction 4 outlines the Terms of
Reterence ot the Commission. Section 170 (1) of the said Constitution ratified
Constitutional Instrument No. 65 as part of the laws of Sierra Leone, while Section 149
(1) of the said Constitution requires the Commission to report in writing the result of the
inquiry and give reasons leading to the conclusions arrived at or reported. Mr. Kowa
therefore submitted, that the chairman/Sole Commissioner was by virtue of the
combined effect of the provisions cited herein (section 147(1), 149(1) and 170(1) of
the 1991 Constitution of Sierra Leone and Constitutional Instrument No. 65 of 2018)
clothed with Jurisdiction and possesses the power to inquire into facts, apply the law,
make decisions and declare its findings.

Counsel said that the Appellant has failed or reneged in his submission, to direct this
Court to any law or any section of the provisions of Constitutional instrument No. 65 of
2018 which has been found to be inconsistent with any provision of the 1991Constition
that will necessitate the invocation of section 171 (15) of the 1991 Constitution.

He maintained that Section 150 of Act No. é of 1991 mandates the Rules of Court
Committee to make rules regulating the practice and procedure of all Commissions
of Inquiry. Constitutionai Instrument No 65 of 2018 did not amend, add to or repeal or
in any way alter any Constitutional provision, inclusive of Section 150. He admitted that
Section 150 of the 3aid Constitution of Sierra Leone has not been given effect to or
acted upon by the Rules of Court Committee by making any rules to regulate the
practice and procedure of Commissions of Inquiry.
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He opined that, the question that therefore demands an answer is: whether Section
147 of the 1991 Constitution remains Inoperative until Section 150 of the said
Constitution is effected by The Rules of Court Committee?

Counsel submitted that the answer to this question can be found in the Supreme Court
decision of: SC No. 4/96 The All Peoples Congress Vs. Nasmos & Ministry of Social
Welfare, Youth and Sports (unreported) delivered on the 26 October 1999. He said
that all 5 of the Judges answered a similar question in the negative. He said that they
proceeded to further state, that the rules in force which is the High Court Rules can
apply to put the said section into operation.

He pointed out that this was just what the Learned Judge/Sole Commissioner did and
even further relying on section 6(1) of Constitutional Instrument No. 65 of 2018. By
section 6(1) & (2) of Constitutional Instrument No 65, the President did not under any
stretch of imagination grant the Chairman/Sole Commissioner coercive powers. The
Constitutional Instrument only allowed for full, faithful, and impartial inquiry by enabling
all parties to the investigation, to make full use of whatever directions that may be
given. The beneficiaries were unlimited.

Furthermore, he submitted that in the absence of any other law to regulate

Commissions of Inquiry, the existing law can be utilized. Chapter 54 of the Laws of

Sierra Leone (as Amended) has not been revoked. It is still part of our laws and Section

9 thereof has been invoked by the Commission to regulate its proceedings hence, the

Directions were made to ensure fairness to all persons appearing before the
© Commission. '

The Constitution he said, came into effect after Cap 54, particularly section 9 thereof
and it did not explicitly revoke it and there has been no subsequent rule/s or Act to
govern the rules of procedure of Commissions of Inquiry. Therefore, the existing law

Mr. Kowa invited the Court to take Judicial notice of the practice of various
Commissions of Inquiry set up between 2007-2017 devoid of rules and procedures from
the Rules of Court Committee and were proceeded with. He cited C.I. NO. 1 OF 2008
set up the Commission of Inquiry into: Recent Disturbance Involving Koidu Holding
Mining Company and Koidu Community; C.I. No. 16 of 2010 set up the Commission of
Inquiry info the Help a Needy Child in Sierra Leone (Hanci-SL){The Hanci-MAPS
Adoption); and the Justice Bankole Thompson Commission of Inquiry of 2009 to
investigate the attack and alleged rape at the Sierra Leone People's Party Office and
so on.

The‘Leome‘d Judge/Sole Commissioner, therefore, did not fail to comply with Section
150 Qf the Constitution. He opined that in fact, it is the Rules of Court commitiee that
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has for almost thirty years failed to effect its responsibility under Section 150 of the
Constitution. That he said, could not hold the Chairman and Sole/Commissioner in
abeyance and bereft of Jurisdiction to sit and conduct the investigations. He said that
he conducted the investigations as required by Law.

GROUND 5

On ground 5, Counsel suggested that the Appellant failed to show proof that he was
indicted and tried for the offences stated in his appeal rather than, that he was
investigated pursuant to Section 4(d) (ii)& (i) of Constitutional Instrument No. 64 of
2018, which deals with “"abuse of Office" as part of the Terms of Reference of the
Commiission. He said that the Learned Judge admittedly used the word ‘Indicted’ at
page 10 of the report under the heading ‘Executive summary’ of the report but did
not proceed to indict the Appellant or anybody. He explained that The Sole
Commissioner never used the word” indict” in his specific findings against the
Appellant. The Commissioner in his findings at page 74-75 of volume 1 of the records
after the various findings concluded thus:-

“The following public officials: H.E. Dr. Ernest Bai Koroma......... were involved in gross
abuse of their offices in the reckless manner in which they dealt with the finances of
the Government under their care and failure to provide leadership and supervision of
the Ministry or Department or Agency put under their charge.”

In the opening paragraph at page 10 under the rubric ‘Persons Indicted’; the Judge
stated thus:-

“At the conclusion of the investigations, and upon consideration of the evidence and
the findings made thereon, the following 84 persons made up of former and serving
public officials and their collaborators were indicted........ "

He said that it does not in any way constitute an indictment to put one on trial neither,
does it amount to the Commissioner proceeding to investigate, indict and convict in
one stretch for the offence of abuse of office.

Mr. Kowa explained that ‘Indict' means to officially charge somebody with a crime
(Oxford“Advanced Leaner's Dictionary 8h Ed. at 764) and .an Indictment is a
document..containing the charge against an accused signed by a Law Officer;
Section 2 of the Criminal procedure Act No. 32 of 1965. Counsel informed the Court
that no proof of Indictment has been provided before “this court to show that the
Commissioner indicted the Appellant. -

Furthermore, he said that section 149(4) of the 1991 Constitution gives a right to the
Appeliant to appeal against the 'Adverse Findings' of the Commission.
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He opined that the Appellant is contesting on the grounds that he was tried with the
offence of abuse of office pursuant to the Anti-Corruption Act of 2008 as amended. .
He said that the Appellant has again failed to show proof of this. He pointed out that
Section 4(d) (i} &(iii) of Constitutional Instrument No 64 of 2018 deals with "abuse of
office” as part of the Terms of Reference of the Commission. It authorises the
Judge/Sole Commissioner to ascertain ‘abuse of office’. This could not have been said
and proceeded with pursuant to the Anti-Corruption Act of 2008, but by the provisions
of the Constitutional Instrument, and could therefore not be a ground for which a
decision reached by the Commission could be sef aside. He urged the court to dismiss
this ground of appeal.

Ground é

On ground 6, Counsel opined that the evidence before the Commissioner in respect
of the allegations were uncontroverted. He said that the Appellant was represented
by Counsel at the investigation but did not appear in person to defend or put forward
evidence in rebuttal. There is therefore sufficient evidence from the State to warrant
the findings of the Commissioner.

Mr. Kowa informed the court that the State called several witnesses amongst which,
were CW 1 E. B. Osho Coker, who was the Secretary to the President and assisted the
President in the administration of the Petroleum Regulation Agency. He said that Mr.
Coker was aware of the conflict of intersst, and reluctant to let out the premises, in
which he had 50% interest, to the Agency but was convinced by the Appellant to do
sO.

GROUND 7

On ground 7 Counsel said that the Commissioner indicated the number of volumes
that were to be released. He argued that what the Appellant need to tell us is, whether
any part of the report has been deliberately hidden or not published and whether the
hidden or unpublished information amount to an ‘adverse findings’ against him. He
pointed out that Section 149(4) of the Constitution of Sierra Leone, gives the right to
the Appellant to appeal against an adverse finding and not a missing part of the
report. He said that the Appellant may seek other remedies if he has issues of missing
. parts of the report but not to appeal.

. Furthermore, Mr. Kowa advanced that the Report caused to be published by the
President pursuant to section 149(2) of the Constitution of Sierra Leone is presumed to
be the complete report until there is evidence tu the contrary. Counsel therefore
submitted that this ground of appeal lack merit and should be dismissed.
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Counsel implored the Court to dismiss all the grounds of appeal by reason of the
submissions made.

Anolysis of the Law, Facts and Evidence

I will now give an analysis of the law, facts and evidence, os | deal with each ground.

Ground 1

Did the Hon. Justice Biobelle Georgewill err in law when he failed to consider and apply the
Head of State Immunity clause as provided under Section 48 (4} of the Constitution of Siera
Leone? What does this section espouse? Section 48 (4) of the said Constitution states that:

“While any person holds or performs the functions of the Office of President, no civil or criminal
proceedings shall be instituted or continued against him in respect of anything done or
omitted to be done by him either in his office or private capacity.”

| have considered the submissions of counsel for the Appellant and the Respondent. | have
taken note of the fact that the Learncd Commissioncr was mandated to a) examine the
assets and other related matters in respect of persons who were President omongs’r others; b)
inquire info and investigate whether assets were acquired lawfully or unlawfully; c) inquire into
persons who were president amongst others; d} to ascertain as to whether the persons
referred to maintained a standard of life above that which was commensurate to their official
emoluments and so on. In other words, the Sole Commissioner was mandated by C.I. No. 64
of 2018 to investigate and examine the Appellant who was a former President of the Republic
of Sierra Leone.

The issue of section 48 (4) of the Constitution dealing with Head of State Immunity does not
come into play, since the former President, the Appellant herein, is no longer in office. The
legal decisions he took whilst he was in office, in my opinion are not being inquired into. What
is being inquired into is whether some of those decisions were lawful or whether some of those
acts violated the law. Under those circumstances, it was the duty of the Commission of Inquiry
to examine and make a finding or findings. Whether the Head of State Immunity Clause
should have been considered, is for the Supreme Court