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MISC/APP.SC. 1/2019

RULING DELIVERED ELECIRONICALLY BY THE HON. MR.
JUSTICE SENGU M. KOROMA JSC ON THE DAY OF JUNE, 2020.

[. By a Notice of Moton dated the 3" day of Aprl, 2019, the
Respondents/Applicants herein (hereinafier referred to as the “Applicants™)
moved this Court {or the Tollowimg Orders:-

a. That this Honowrable Court grants an Order disimssing the
Notice of Moton dated the 19" dav of February, 2019
(heremalier referred (o as the “Notice of Moton” filed on behalf
of the Applicants/Respondents  tor  nregularity on the ground
that the Applicants/Respondent falled to mvoke the  onginal
jurisdiction of this court m seckimg a declaration that Section
18(1) () and (1), section 18 (2); and the provision to Section 21
(3) of Act No.L4 ol 2000 violate and arc inconststent wath Section
133 (1) of the constitution of Sterra Leone 1991 (Act No.6 of
[901)

Iy. That this Honourable Court muakes an Order dismissing the
Notice of Motion on the ground that the Order ought to be made
pursuant to Order 23 Rule 10 of the High Court Rules, C.1 No.8
of 2007 o cure any accidental slip or omission made m the
Ruling of 4" Febrary, 2019,

¢. That this Honourable Court do make am order staving all further
or other  proccedings i this action pending the hearmg and
determintation of this Apphcanon heren.

d. An order for costs agamnst the A pplicans/Respondents

2. At the hearing of the Application, the Applicant uses and relies on the
allidavit of Precious Fewry sworn (o on the 37 day ol April, 2019.

BACKGROUND:
3. By a Notice of Motion dated 19 February, 2019, the Apphcant (Respondent

herein) moved thes court seekmg the followmg orders:



1). That the Supreme Court constituted by live (5) Justices
reverses i favour ol the Apphcants as may be approprate the
Ruling of the Supreme Cowrt constituted by three (3) Justices
(mamely, Justice D.B. Fdwards CT; Justice G. Thompson JSC
and Justice N. Jones JSO) dehvered on 4" February, 20109
refusing the Applicant’s Applicaton containied m the Judges’
Summons dated 15" October, 2018, predicating their refusal on
the provisions of Scction 24(1) of the Stute Procecdings Act
No. 't ol 2000.

2). Alternatively, were the Court to hold that relerence to
Section 2L of Act No.@ | of 2000, m the Ruling delivered on
A" TFebruary, 2019 was a clerical nustake  arising [rom  an
accidental slip or omission, which could be cured by imvoking
Order 23 Rule 10 of the High Court Rules, CI No.8 of 2007,
premising such view on the proviso to Scction 21¢1) of Act
No.l4 of 2000, being the appropriate section to have been eited
i the Ruling ol 1" February, 2019, then, the Applicants seek a
dectaration pursuant to Section 127(1) of Act No.6 ol 1991 that

Section 18(1) (@ and ) Section 18(2); and the proviso to Scetion
21(3) of Act No. 11 of 2000, violate and are meonsistent with
Section 20(3) ol Act No.b of 1991 as they attemipt to curtald
rights given by the said subsccuons (o the individuals having
claims against the Government, m the enforcement of such nghts
or claims as ol right, and by reason ol the premuisces, the Court o
dectare the satd Scetons and Subscctions as voud and having no
legal eflect n kv and therefore, should vary the Ruling of 4"
February, 2019 i Lvour of the Applicants.

3) That this Honowrable Court departs [rom the views
expressed in paragraph 32 ol the judgment ol this court dated
20" March, 2018, as 1 1s mceonsistent with Paragraph 31 ol the
sald Judgment, henee necessitating a vartaton of the same, by
ordering appropriatehy, taking on board the provision of Section
20(1) (3) and () ol Act No. Lol 2000, pursuant to Scetion 122
(D) of Act. No. ol 1991 and Section [20(0) of Act No.6 ol 1991,



1), The Court to grant such other/lurther rehel(s) as the

Justice ol the case denuinds.

). Costs m the cause

AFFIDAVIT IN SUPPORT"

4. 1 shall refer to those aspects of this aflidavit clearly setting out the Applicants

ClSe:

d.

b.

d.

PARAGRAPH 3:  FThat s Honourable Supreme Court has not
been granted the requisite jurisdiction lor it to grant the Applicants
the rehiel(s) or Orders sought on the lace of ther Interlocutory
Notice of Moton intituled: NISCAPP. 1/2019 m that the Supreme
Court’s proper jurisdiction ts contained i Sections 122, 124 and
171 of the Constitution of Sierra Leone, 1991, That the smd Notee
of Motion does not invoke the Supreme Court Origial jurischiction.
PARAGRAPH L “I'hat  the Supreme  Court’s Onginal

Jurisdiction can only be invoked by mstituting an Originating Nouce

ol Motion pursuant (o Sections 122, 121 and Section 171 (15) of the
Constitution of Sicrra Feone, 1991,

PARAGRAPLHL 5 1Tiat thus Notice of Motion 15 a fresh
Applicaton with a different title MISCAPP. 1/2019 and not
MISC.APDP. [/2018 on which the error occurred il it were meant for
this Honourable Court to grant the reliefs set out in paragraph 1 ot
the Notice ol Motion.

PARAGRAPIT 7: That the Applicant/Respondents ignored the
procedure to stmply correct the error as contamed m the Judgment
but rather invited the Court to declare that Section 18(1) (a and b);
Scction 18(2) and the proviso o Sccetion 21 (3) ol Act No.l4 of
2000 violate and are wiconsistent with Section 133(1) ol the
Constitution (ol Sierra Teone, Act No.t ol 1991) as they attempt to
curtail the rights given by the sard Subsection to mndividuals having
claims against governmett in the enlorcement ol such claims as of

rights.



c. PARAGRAPH 8. 9:  merely repeated what had been averred in
the forgoing paragraphs.

I PARAGRAPHS 10:  That for the above reasons, Tam craving the
indulgence of this Honourable Cowrt to dedhime Junsdicnon and

dismss the action.

7. I note that in Paragraph 9, the Deponent uses the phrase “abuse of process’ n

his affidavit in supportand "dismiss” on the face of his mouon paper.

AFFIDAVIT IN OPPOSITION:

3. This Affidavit herein was sworn to by Charles Franets Marga on the 19* day
ol February, 2019,

I shiall only consider those averments in the afhdavit that are m answer to the

allegations contained i the allidavit m support.

0. In this alfidavit, the Deponent gave a background to the present action. As 118
relevant in understanding the procedurat nstory of this case, I shall summanse the

key developments whilst reproducing. verbaum, the relevant parts.

10, PARAGRAPI 2 That as Solicitors for the Applicants we had conduct of the
Applicants (then Appeltants) Appeal dated 28" October, 2010 1 the Supreme Court
a5 SC.CRIMLAPE. 12010 between CHLANG YOUNG CHIE & 10 ORS-
APPELLANT AND TTIE INSPECTOR - GENERAL OF POLICE -
RESPONDENT wherein there Supreme Court delivered Judgment on the 20"
March, 2018 as per the Orders contaned i the Judgment. Copy ol the judgment 1s
exlubited as CFM2 and CI'M3.

1+ PARAGRAPH 3:  That following the Judgment, as Sohettor {or the
Appellants then, now Applicants, believing that the sum ordered o be
returmed to the Appellants was paid into the Judiaal  sub-treasury m
satisfaction of the fine imposed, wrote a letter to the Master & Registrar of the
High Court requesting comphiance with the Court’s judgment on the 20°
March, 2018. A copv ol the letter is exhibited as CEFM b

b, The Master & Reuistrar, had  carhier wiitten to the Fmancral Scoretary,

Minister of Development and Feonome development on 12" Apni, 2018



requesting a relund ol pavment made  to the  Nauonal  Revenue
Authority/consolidated revenue tund = CFMS.

¢} ‘That by a Judges ‘Sunimons dated 22" June, 2018 the Court was asked to
Hitervene i ensuring complianee with its Ovcer contained m the Judgmemt of

20" March, 2018.

11. PARAGRAPH 11:  That the Supreme Court heard the Summons dated 22
June, 2018 and on the 247 July, 2018 dehivered its Ruling as it appears on the
Registra’s Certificate refusing the Orders sought, predicating its decision on the
premise that, the Atorney-General and Minister of Justice is the appropriate
Respondent o be belore the Comrt and not the Tmancial Seerctary and that the
Certificate of the Supreme Comt's Judgmernt delivered on 20" March, 2018 should
have beenn served on the Atornev-General and Mmister ol Justce(AGM]) as

required by the State Proceedings Act, 2000,

12. PARAGRAPH 12 That in compliance with deciston ol the Supreme
Court dated the 237 July, 2018, we addressed a leter to the Attorney-General and
Minister ol Justice dated 25 July, 2018 - CEM 1L

(3. I the said extubit CFM 11, Sohicitors for the Appellants requested the AGM] to

cnsure that the judgment s honoured.

Ll PARAGRAPH [3: That subscquent to exhibit CEM 1L we lited the Judges’
Summons dated 15" October. 2018 wineh was heard by three Justices (Jusuce D.B.
Fabwards CIL Justice G, Thompson ISC and Justice N. Jones JSO) and on the 1
February, 2019, the Comt delivered its Ruling refusing the application. The Ruling 1s
extubited as CEM 1.

15 PARAGRADH 14:  That it will be observed from thie Ruling extubit CEFM 1.5
page 2 paragraph 6 that the Count predicated its refusal on seetton 2H1) of the State
Procecdings Act, 2000 as tollows:-

4 Scction 24(1) state as Totlows: Facept as i provided i thas Section, no execution

or attachnient or process.... any sicch money or costs.

15 PARAGRAPI 15: That with due difference 1o the Supreme Court as then
constituted, Scetion 21(1) ol the State Proccedings Aet, 2000 deals with Discovery

andd Interrogatories and nothimg more.



16. SUBMISSIONS OF COUNSEL.

HE

Counscl for the Applicant

In his oral subimission, Osman Kanu Fsq., Counsel tor the Applicant relies on
the affidavit of Precious Fewry swvorn to on the 37 day of April, 2009, (I have
alrcady stated the relevant averments i the siud athidavit heremn. My, Kanu
contends that the Appheaton fited by Counsel for the Respondents borders
on the onginal jurisdiction of the Court. In his opmion, Scction 122 ot Act
No.6 of 1991 makes it imperative or the Respordent to have mvoked the
Oviginad Jurisdiction, Laling which: this court is deprived ol junsdiction o
hear the matter. In support ol this submission, Counscl relies on the case of
SAM HINGA NORMAN -V- DR. SAMA BANYA & ORS S.C. 2/2005
{unreported).

Iy Mr. Kanu concludes on this point by reiterating that sinee the Application
dated 19" Aprit, 2019 does not meet the requirenients of an Onigimating

Notice of Motion, this Court shoudd disnuss the said Application.

17. On the second Order praved [or in the Notice ol Motion dated 19" day of
February, 2019, Mr. Kanu opines that the clerical error referred to therem
can be cured by a Notice ol Moton filed pursuant o Order 23(10) of the

High Court Rules, 2007. (The error referred 1o herem s that the Learned

Justice of the Supreme Court in hier Judgment referred to Sceetion 2:4(1) of the

State proceedmgs Act, 2000 mstead ol Scetion 21(4) thereot.

Mr. Kanu further argues that the Respondents failed to use the correct case
number for te present Applicason which is supposcd 1o be a contnuation of
the extsting matter inttuled MISCL APP L2008 They instead filed a Iresh
Application matuled MISC.APP 12019,



18, Mr. Kanu finally submits diac the “Application™ 1s predicated on Scection

126 ol the Constitution which is clearly mapphcable this case.
h) Counsel for thie Respondent:

19. In his response, C.I. Margar Fsq., Counsel for the Respondent heremn
prefaces his subnussions by stating tdat the Application is misconcetved. He
refers to Paragraph 3 of the Aftidavit of Precious Fewry sworn to on the 3"
dav ol April, 2009 i which she avers as follows: “That this Honourable
Supreme Court has not been sranted the requnsite right for it o grane the
Applicant the relief or Orders sought on the face ol the interlocutory Notice
ol Moton mtuded MISC.APP. SC.1,2009 m that the Supreme Court's

jurischiction is contained m Scetion 122, 124 and 1171 of the Constitution ol

Sierra Leone 1990 That the said Notice of Mouon does not mvoke the
Supreme Courts Original jurisdiction’. T must comment that the averment
herem 1s conlusing.

20. Mr. Margai submits that the obiect of the AApplication is Tor the full Conrt
ol 5 members 10 review the deeision of 3 as authorised by law. To require
that such an application should be made by an Onginating Notice of Moton
is preposterous. An Originatng Notice ol Motion is — an Appheation coming
before the Court for the st thne. To this extent, the SAM HINGA
NORMAN case does not apply.

Q1. Mr. Marga further submits that their application s i respect ol Sections
126 (6) 127 and 17 1(15) of Act No.G ot 1991,

21. On the contention of Counsel for the Applicant that the clencal error
could have been cured by Order 235 Rule 10 ol the High Court Rules, 2007,
Mr. Marga counters that the thrust of lus application s not to seek a
correction but rather for the ve Judges to dewermine 1l it was a clencal
mistake and il so, whether it 1y nconsistent with Section 133(1) ol the

Constitution.

21. On the delect m the tide of the acuon, Mr. Marga argues that 1t would not
vitiate the Apphcation. I support ol this, Lie relers to the case ol AJ. Thomas
~v- 1. VAL DOHERTY & ORS. CIV.APP.28772 (unreported) delivered on
the 6" June, 1974 = Tejan JA at page H00.-cliect ol irregulanty wraccable to the
Comt.



92, M. Margai concludes by subnutung that the arguments of Counscel for the

Apphcant shoulkd be overrnled and that justice be done.

93, In lus reply, Mr. Kanu reitersnes that the Application of 19" February,
2019 is invoking the onginal jurisdicton of the Supreme Court and by Rute
89 ol the Supreme Court Rules, 1992 the correct procedure has not been

lollowed.

LISST LS FOR DETERMIN 11TON:

21, To myv mind, there are two mair issues for determutation m s matter o

wit:

) Whether the Respondent herem ought to lave mvoked the Onginal
Jurisdiction ol this Court m secking a declaration that Section 181 (4) and
() Sceton 18D ) and (L) Secuon 18 (2); and the proviso to section
21(3) of Act No.ll ol 2000 violate and are mconsistent  with the
constituton ol Sterra Leone. No.h of 1991,

1) Whether this Court can distuss the Notiee of Motion dated 19" day of
February, 2019 on the ground that the Order oughit 10 be made pursuant
1o Onrder 23 Rule 1O ol the Fheh Comt Rules, O], No.8 ol 2007

1) If the answer to cach ol the loregomg 1ssue s i the altirmanyve to strike out

the nuatter.
ATHORITIES ¢TTED BY (O NS

25. In addition to the provisions ol the Consutution rehed on by Counsel for the
Apphcang; he ctes the case of SAMULEL THINGA NORMAN -V- DR, SAMA
BANYA & ORS SC.2/2005 (unrcported). In this case, the Supreme Court struck
out the claims ol the Applicant on the greund that they could not be granted moats

Ongnal Jurnischicton,

20. The Counsel for the Respondent on the other hand argued that the SAMULEL
[HINGA NORMAN case 1s mapphicable as whale 10 deals with the Onginal
Jurisdiction of the Court, the present case 1s secking a reversat of the decision of

three justces of tie Supreme Court by a tull pancl of five Justices.



97. In determining the issuces wherein, T shall additionally refer o the case of DR,
SORIF, KENNEDY & ORS  AND  THE MINISTER  OF  [LOCAL
GOVERNMENT AND COMMUNITY DEVLELOPMENT & ORS. This matter
was determined by the Supreme Counrt atier the SANM TIINGA NORMAN CASL

but the both relate o the Original Jurtsdicuon ol the Count

98. 1 shall first consider the proper pirport of the word *Junsdiction”. Junsdiction
has been defined as the authorin the court has e adjudicanng a case brought it In
the HINGA NORMAN CASE, Renner-Thomas C] gave a danfication regardmg
the use of the word “Jurisdicuon™ and the phrase “want ol jurisdiction™. In his words,
“the distnetion 1s aptly dealt with in the followmg dicta of RICKFORD L] in the
case of GUARANTY TRUST COMPANY of NEMW YORK -V- ITANNAY &
COMPANY (1915 2 KB 336 at page 563, “the word “jursdicton™ and  the
expression “lack of jurisdiction”™ are used i vvo different senses wlueh I often think
leads to confusion. The first and in my opinion, the only really correct sense of the
expression that the Court has no jurisdicton is that i has no power to deal with and
decide the dispute as o the subject-miatter before i, no matter in what form or by

whom raised™.

29, This distinction is important in deternmnimg whether the Nouce of Motion dated
19" February, 2009 could be dealt with by the Supreme Court i any s
Jurisdictions, either Originating, Appellatn o Supenvisory. Foraf it falls under enthier
its appellate or supervisory pvisdiction, then it cannot be said that the Comrt lacks
jurisdiction. I on the other hand, the content of the sad Apphicaton falls inder the

Court’s Original jinsdictgon, ths corrtwitl ceardy fack junsdiction.

30, In the instmt case, the Notice of Motion dated the 29th February, 2019 s
seeking to reverse a decision of a panel of three Justces which rubing was based on
an interpretaton of section 18(1) G urd (b Scetion 18(2) and proviso to Section
2103 of Act No. b of 2000 on the wrotnd that 1t was mconsistent with Scetion
133(1) o Act No.6 of 199f. Tlus means that the matter 15 already before the
Supreme Court albeit belore a pancl ol three, In the SORIE KENNEDY CASE,
Renner- Thomas CJ stated that the ssne ol the Original junsdiction of the Supreme
Court is a preliminary issuc. In that case, the maim argument of the Attorney-General
on behalt of the tive defendants was thiae the Supreme Court could not grant the

several reliefs sought in the Ongmating Noice of Moton i its Origial Jurisdiction.



31, Sccton 121 makes provision for the Crrigimal Tunsdicoon of the Supreme Court.

For clanty, T shall set out the said provision e extensio

32, Section 12 K1) The Suprene Comrt shall save as otherwise provided m section
(99 of this Constitution have Original Jurisdiction, to the exelusion of all other

Courts: -

a. In all matters relating (o the enloreement or mterpretation of any provisions of
this constitution; and

. Where any question arises whethier i enactiment was mexcess of the power
conferred upon Parliament or any other authonty or person by law or under

this constitution.

Section 121 (2) where any question relating to any matter or question 1s referred
to in subsecton (1) arises in ary proceedings i any court, other than the
Supreme Court shall stay all procecdings and refer the question ol law mvolved
to the Supreme Conrt for determinaton; and the court e which the questnon
arose shall dispose of the case in accordance with the decision ol the Supreme

Courl.

33, A proper construction of this Section would reveal that the me ol the
procedure laid down in Rule 81 of the Supreme Court Rules, F982 for mvoking
the Original Jurisdiction of dius Court does not apply to matters already i the
Supreme Court. The expression i subsection 2.7 other than the Supreme
Court...” is instructive. It cannot be denied that the madter is already i the

Supreme Court as Section 126 of Act No.6 ol 1991 provides that:

“A single Justice of the Supreme Court acting in its criminal
jurisdiction, and three Justice: of the Supreme Court acting in its Civil
jurisdiction may exercisc any power vested m the Supreme court not
involving the decision of a cause or matter before the supreme court...”

31. My construction of this provision i~ deeply rooted m the case management
obligation imposcd on anv court. Il the nxtter is already mn the Supreme Court, will
it be time- etficient if the procedure requires that the Applicant files an Origmating

Notice of Motion iy the same Supreme ot The answor s definitely no.

35. Another matter to be considered is tha the claims are made in the alternative. A

caint made in the alternative s used o allege altemative factual situations. 'Fhe



alternatives may be: in addition 1o those allegations preceding the parttcular
allegation already made in the Notice of Moton. In other wouds, structunng the
Notice of Moton by using the phrase “n. the alternative” allows a0 party to assert
allegations which miay be cumulattve widh the previous allegation or 1f the previous
atlegation do not succeed on the cvidence pon the comt making a contrary linding
ot fact at the trial) to rely on those facts independenty of the foregomyg alleganon.
The party mav succeed on hoth the forcgo ng atlegatons or sithsequent allegation or

one ol cither.

36. In the instant case, the claims are made i the alternative. So mstead of strking
out the Notice of Motion it its entivety, this court may proceed with the one which
does uot condlict with the Rutes. Tt 1wy view that the Orders praved for m the

Ahernative could be coalesced into one beeause this Court while determimng the

Application {or the first Order praved Tor swould mvariably rule on the legal effect of

Sectiotr T8 () & (b); Section R i proviso to Section 21(3) of the State
Proceedings Act, No. T ol 2000 and Sccion 133D of Act No 6 of 1991 on which
the decision of the Pancl of the three Tostoes s based. Tnosecking a reversal of the
decision of the Panel of (hree, the Respondents are m no way trving to myvoke the
Original Jurisdiction of the Supreme Couste Rather, they are pravimg this Court to
exercise the powers given to it by Secticn 126 () ol the Consatutuon ol Sterra
Leone, Act No 6 O 1991 which provides that:

... in civil matters, any order, dircction or decision made or given the three
Justices in pursuance of the powers coalerred by this section may be varied,
discharged or reversed by the Supreme Court constituted by the five Justices
thereof.’

37. 1 shatl now proceed 1o determine tie ~cond Order praved for by the Applicant
that the court dismisses the Notice of Moo dated the 19" dav of February, 2019 on
the ground that the application onght t live been nrade pursuant to Order 33 Rule

10 of the High Court Rules, C. 1. No. # of 2007 1o cure an accidentat slip or
omission made i the Ruling ofl’ F Febraen 2009,

38 In his oral submisston, Counsel tor the Apphicant argues that the crvor in
paragraph 6 i which Her Ladvship vofe ved 1o Secvon 2HT) istead ol Sceuon
21(4) ol the State Proceedings Act, 2000 1 the Jadgiment dated the 19" February,
2019 could have been cured by a Notice o Motion pursuant 1o Order 23 (10} of the
[High Court Rules, 2007. He submits ta i the Respondent had intended that ths



Court cures the error, the case number should have been SC 1/2018- the case
number of the Apphication refused by the Panel of three  but the Applicaton s

numbered SC 172019 which nutkes it nrevular and must be dismussed.

39. There are three sub issues here, the-e e Applicanon pursuant to Order 23(10)
of the High Conrt Rules, 2007; disnussal of the Application and wrong case number.

[ shall briciby deal with themy sequentalls

i) The authority ol the Supreme Cowrt 1o rely on Ovder 23 Rule 10 of the
High Court Rules is derned feen Rule 98 ol the Supreme Court Rules,
PN No.l of 1982 which providdes as Tollows:
“Where no provision is cxprassty made in these Rules relating
to the Original and Supervisosy jurisdiction of this court, the
practice and procedurc for the ime being of the High Court
shall apply mutantis mutanclis. .

(0. Is the Applicant suggesting( T hope voc diat ahier the Ruling of Panel consisting
ol Three Justices, the Respondents shiecuid have liled an Apphicaton o the High
Court under Order 23 Rule 10 (o corrcet an clerical mistake made therem?. I'do
ot think any drafisman would envisage b an absurd procedure. To my nund, the
Supreme Court consistuig ol Five Justiees can cure any accidentat shp, omission or
vary any Order made by the Panet of e Judges by virtue of Section 122(3) ol the

Constitution of Sierra Leone, T which provides as lodlows:

* For the purposes of hecaring and determining any matter within its
jurisdiction and the amendment, execuiion or tie enforcement of any judgment or
Order made on any such matter and ©Hr the purposes of any other authorty,
expressly or by necessary implication given to it, the Supreme Court shall have all
the powers, authority and jurisdictior: tested in any court established by thus

constitution or any other law.’

1. This provision authorises the Supronie Court to exeraise the powers vested i
the High Court under the Order 23 Bk 10 of the Thgh Court Rules, 2007, This
Rule provides as tollows:

‘Clerical mistakes in judgme:ns or orders, or errors arsing from any
accidental slip or omission, may at any e be corrected by the court on motion or
summons without an appeal’.



49, Tt is my conclusion on this point i the seeond prayer in the Respondent’s
Notice of Moton fulfils this requirerisent albeit in a rather complex manner. |
theretore hold that reference to Sccticn = H1 of the State Proceedings Act i the
Ruling delivered on the 4" February, 2010 15 a clerical mistake as the approprate
provision is Section 21(4) of the said Act,

43. The next point I consider necessary - dispose ol is the prayer of the Applicant
that the Respondent” Application be disintsed.

44. The use of the phrase” dismisszi of an acton’ has been much abused
litigation. This is mosty because o the fatture o appreciate the distinction
between ‘dismissal’ proceedings wheh usually brings the action (o an end with
no the possibility of re-instatemc e cod Sstmking out” which may give a party a
right to apply to the court to corect any procedural error made. In the
HINGA NORMAN CASE, the Loamed Counscl for the delendants argued
that if the Supreme Court uplicid his submissions on the question of
jurisdiction then the action shodld he dismissed outiight. In his judgment
RENNER- THOMAS CJ Faack thes o says

‘Let me hasten to say..., this oven if this court were to hold that 1t lacked
original jurisdiction to entertain :he several reliefs claimed in the Onginanng
Notice of Motion, the proper coui. is to strike it out as this court would not
have gone into the ments ol (ae Plainufls case and therefore could not
summarily dismiss it {(see Burairet Oloriod and others -v- SIMEON OYEBI
and others (1984) 5 Supreme Cour and O TAPO-V- SONMONU (1987) 2
NWLR 587).

45.1n the later case of DR SORIL 1+ NNEDY CONTEH and others -V- THE
MINISTER OF LOCAL :OVERNMENT AND COMMUNITY
DEVELOPMENT and others, ¢ N\NER-THOMAS CJ expanded on hus
carlier reasoning in the HINGA S CGRMAN CASIE in these words:

‘INDEED IN MY VIEW, THIS ISSUE OF THE ORIGINAL
JURISDICTION IS ONE Wiito'ld MUST BE DEALT WITH AS A
PRELIMINARY ISSUE BECA . .. IF THE COURT COMES TO THE
CONCLUSION THAT IT [ ={KS ORIGINAL JURISDICTION TO
GRANT THE SEVERAL REL:: 85 SOUGHT, I' WOULD NOT EVEN
GO INTO THE MERITS it THE CASE NO MATTER HOW
CONVINCING THE ARGUM - v i MAY BLE /X FACTE.

46.His Lordship went on to sav. ‘w .= ¢ the court comes to the conclusion that
that it lacks jurisdiction, the prop.- . sursc is not to dismuss the application but



A7.

18.

19.

).

52,

to have the action struck out to ¢ ¢xtenit that the court lacks jurisdiction to
grant some or all of the reliels so 1 h

I st convineed that this is the et approach and for reasons that will soort
become apparent, Lintend o ade o thes case.

Though Sceton 122(2) of Net ool 1991 gives the right 1o the Supreme
Court to depart from its previon 4 -ision when it appears Just to do so, Tdo
not think this that is 2 proper cas it t doso. Fo my mind, the {irst part of
this Section which provides that ~ & supreme Court while treating its previous
decision as normally binding...” - ruore applicable to this case. T shall adopt
dis statement of Taw on “distiise o an action” and striking out” of an action
espoused by Renner- Thonas (I 5ol cases hereinbetore mentioned.

It the circumstance, even i thie € o apolds the Apphcation that the Notee
of Motion is not properly beto - o is court on the ground that 1t was not

approached by an Originating ™ 0« ol Mouon, it can only stirike —out the
said Application and has no pov o dimiss i Hus s without prejudice (o
the cxpress powers given to tiin vt aud the conrts below o stitke out or

dismiss actions on specthed gron

[ note that the view expressed Ty 7 - Fhomas CT i both cases s an obiter
dictrn, but when there et aston: dictm on the same prineiple
different cases, it is my view the ol be considered weighty enough (o be
elevated to the status of a rawo oo o

duis also my view that the legal Lo disimissal or siriking out apphed here
should guide this court and the . vonris in deternining matters regarding

its applhicability i cases before i

The finad dssue T will addiess © his natter s the complaimt that the
Respondent nsed the wrong o nber on the apphicanon dated 19°
February, 2019, This to nn e+ echnical objection. 1ets rite faw that in
constitutional and related maie - oclimeal objections o issues that do not
alfeet the respective rights ol the -+ v are frowned apon. In the mstant case,
e reference by the Responc o o Miseo App SC 2019 instead of
MISCAPP 1201818 clerteal i . oc atended by the Respondent withiont
any fantare. The Respondent - ceondinghy ordered 1o ettect the sad
amendmenntt.

CONCLUSION




n

-

531t is my conclusion that dhie App!

reversal by a Pancl of O Tusu
delivered by a Panel of Thiv
February.2019. This would
clleet of Secton 131D ol Aa

Section 21(3) of Act No.L i ol

relates more to the Appeliae

Jurisdiction. Section F22(E) of i

10t s my Turther conclusion tha

case and applied 1 the DR
invoking the orginal prisdicton
DLECISION

For the reasons given i the 1o
the Respondents are hereby il
I'ebruary, 2019.

- {
ITon. Mr. Justicee

verdu Mol

Justice of the Supreme Conrt.

| 1
(:Kﬁ(l {Vl'\"’""'] Flonou::
) i

Jusin

' %\%:}v\\ IHono

Sees of the Supreme Court on the 1

vy
iy '

a1 Cared 19 February, 2019 1s secking a

| the Supremie Court ol the dectsion

th

roguire a determinanon ol the legal

Sor 1991 on Seetion 18 and proviso to

v In other words, the said Application

- diction of this court than its Original

stitnion Herelore apphes.

3 it down m the HINGA NORMAN

SE NENNEDY CONTEN CASE Tor

S eondt live not been met i this matter

1o pacagraphs, this Application lals and

‘o 1 ene their Application dated the 19"

O

S biaee Allan B Halloway

A Sepreme Court,

Vir, iustice Mangeh F Deen-Tarawally

thie supreme Court
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